ANALYSIS OF THE ELEVENTH CIRCUIT

A. Number of Authorized Judges and Current Request for Additional Judges

The Eleventh Circuit was formed in 1981 when Congress decided to split the old Fifth
Circuit. At that time, the Eleventh Circuit was allocated 12 judgeships, a number which has
not changed over the years. When the 105th Congress confirmed two nominees for vacancies
in the Eleventh Circuit, all vacancies of the circuit had been filled and, since then, the
Eleventh Circuit has been operating at full strength. There has been substantial debate as to
whether additional judgeships should be created in the Eleventh Circuit. Chief Judge Joseph
Hatchett, for example, has urged that the Eleventh Circuit be awarded 3 additional judgeships.
On the other hand, former Chief Judge Gerald Tjoflat has opposed the creation of additional
judgeships, arguing that such an increase would be harmful rather than helpful. As late as
October 1996, the judges of the Eleventh Circuit voted unanimously against asking for
additional judges for their court.

B. Discussion of Eleventh Circuit Caseload

According to Judge Hatchett, in 1996 litigants filed 6329 appeals in the Eleventh Circuit,
representing a 40.2% increase since 1991 and a 161% increase since 1981. Importantly, in
1996, the court ranked first among the circuits in terminated appeals per 3-judge panel with
1547 - a number 25.1% higher than the second-ranked circuit. In addition, the Eleventh
Circuit ranked first among the circuits in termination on the merits per active judge (713) and
in the number of written decisions generated per active judge (227).

The Eleventh Circuit has a median time of 14.2 months from filing of a notice of appeal to
final disposition. While the average medium time among the federal circuits has risen from
10.3 months in 1996 to 11.0 months in 1997, the Eleventh Circuit was able to decrease its
time by five months. Nonetheless, the Eleventh Circuit still ranks near the bottom in final
disposition time. According to Judge Tjoflat, the Eleventh Circuit’s relatively long time to
disposition is due primarily to the court’s unusually high percentage of criminal cases. In
1996, while criminal cases accounted for only 25.5% of total cases terminated for all courts of
appeals, they accounted for 39% of the Eleventh Circuit’s caseload. Judge Tjoflat explained
that many of these criminal cases require time-consuming determinations, for example
determinations of a defendant’s financial ability and eligibility for in forma pauperis status
under the Criminal Justice Act.

C. EKEleventh Circuit Case Management

All cases go through the Eleventh Circuit’s judicial screening process prior to being placed on
the oral argument calendar. A randomly assigned 3-judge panel determines whether oral
argument would be helpful and, if not, whether there is unanimous agreement on the ultimate
outcome of the case. If any panel member determines that oral argument would be beneficial
to a case, it is scheduled during the next available oral argument panel in the location most
convenient for the parties.



Oral argument sessions are established each year in advance. Generally, there are 41-42 panel
weeks of oral argument each year. Each panel usually hears 20-22 appeals or consolidated
appeals, with each judge typically hearing argument for 7 to 8 weeks. Each week of oral
argument consists of 21 scheduled cases spread over 4 days. In addition to these regularly
scheduled oral argument sessions, the court also schedules separate oral arguments for death
penalty cases and emergency matters.

The Eleventh Circuit sits en banc 3 times a year, usually in October, February and June, and
considers from one to 5 cases per en banc session.

Judge Tjoflat noted that the Eleventh Circuit is a “user friendly” court. Local rules of
procedure provide litigants with more flexible briefing schedules than the Federal Rules of
Appellate Procedure, and the court liberally grants requests for extensions. Judge Tjoflat
remarked that in the interest of becoming more time efficient, the court is reexamining its
procedures and is expected to shorten the time allowed for briefing and be less receptive to
requests for extensions.

Court Schedule and Recess Period: In response to its increasing criminal docket, the
Eleventh Circuit does not have a substantial recess period, and the circuit’s case screening
process has never been recessed. In the past, the court did not hear oral arguments during the
months of July and August. On average, the court has over 40 panel weeks of oral argument
each year, with each panel hearing 20-21 matters over a four-day period.

Judge Travel: Judges in the Eleventh Circuit took a total of 88 non-case related trips in
1995, for a total of 241 travel days, 180 of which were workdays. Of these trips, 25 (28%)
were for activities such as engagements at universities or bar associations. These trips
comprised 51 travel days, of which 37 were workdays. The remaining trips were taken for
circuit or district court meetings, AOUSC or FJC workshops, seminars or Judicial Conference
activities.

In 1996, Eleventh Circuit judges’ non-case travel increased significantly: 108 trips consisting
of 256 travel days, of which 201 were workdays. 45 trips or 42% were taken to engage in
activities such as teaching or attending bar association meetings. These trips comprised 82
travel days, 66 of which were workdays. From January 1, 1997 to September 30, 1997,
Eleventh Circuit judges took 76 non-case related trips for a total of 201 travel days (145
workdays). Of these trips, 20 were taken to engage in activities such as law school seminars
or bar association meetings, and they comprised 61 travel days (41 workdays).

Use of Staff Attorneys: The number of staff attorneys allocated to each circuit is determined
by a formula created by the Judicial Conference of the United States. For the Eleventh
Circuit, the number of allocated staff attorneys has hovered at 35 to 40 over the past years.
According to Judge Tjoflat, the Eleventh Circuit uses staff attorneys in diverse ways. The
two main responsibilities assigned to staff attorneys are to determine whether the court has
jurisdiction over a filed appeal; and to classify all filed appeals into issues. This latter task
often involves the drafting of a bench memorandum providing a judge with all relevant law to
help the judge determine whether oral argument is needed.



Use of Visiting Judges: In 1997, the Eleventh Circuit used 21 visiting judges, who were
senior judges from other circuits. During a twelve-month period ending in September 1996,
visiting judges to the court participated in 5.9% of decisions on the merits, as compared to a
national average of 6.4% of merit terminations by visiting judges. Judge Tjoflat testified that
visiting judges are of great benefit to a circuit, for example by providing the court with new
ideas about improving the efficiency and quality of the administration of justice.

Use of Senior Judges: In 1998, the Eleventh Circuit was able to utilize the work of eight
senior judges. Of these eight senior judges, the circuit has classified seven as being
“substantially active.” Senior judges in the Eleventh Circuit, along with visiting judges,
participate primarily in oral argument panels. Occasionally, however, senior judges do
participate in the Eleventh Circuit’s case screening process.

Use of Mediation Programs: While Judge Tjoflat testified that the Eleventh Circuit has a
mediation program which is working “very well”, he believed that the court could make better
use of alternative dispute resolution techniques.

D. Eleventh Circuit Use of Other Court Efficiencies

Eleventh Circuit judges make substantial use of computerized research systems. In addition,
the court maintains a World Wide Web page and Internet site which includes the court’s
published opinions.

E. Conclusion

When testifying before Congress in the summer of 1997, both Judge Hatchett and Judge
Tjoflat urged the prompt filling of the two remaining vacancies on the Eleventh Circuit. This
has since been accomplished. In addition, Judge Hatchett requested three additional
judgeships for the Eleventh Circuit. However, it does not appear that Judge Hatchett’s request
is supported by the other judges of the Eleventh Circuit. Importantly, it should be noted that
in response to the 1996 judicial survey, 100% of the responding judges indicated that the
Eleventh Circuit did not need more than 12 judgeships. Moreover, Judge Tjoflat strongly
challenged the notion that the quality of justice in the Eleventh Circuit has suffered as a result
of increased case filings. He argued instead that the solution to increasing court caseloads lies
not in the creation of new Article III judgeships, but in providing current judges with more
support, including additional staff and automation resources. Also, Judge Tjoflat indicated
that an increasing reliance on alternative dispute resolution techniques and a reexamination of
the Federal Rules of Civil Procedure could help alleviate any potential caseload problems.

Based on the court’s current needs and caseload, the Eleventh Circuit appears to be adequately
staffed and is operating at full strength. Nearly all the judges of the Eleventh Circuit also
appear to believe that 12 judgeships are sufficient to guarantee the court’s smooth operations.
Therefore, the creation of additional judgeships for the Eleventh Circuit is not necessary, and,
as stated by Judge Tjoflat, could even be detrimental to the court.



Submitted by Chief Judge Joseph Hatchett (11th Cir.)
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U.8. COURT OF APPEALS — BLEVENTH CIRCUXT
APPEALS PILED AND APPEALS FILED PER PANELR
Vor Years Ended Docembear 31

TOTAL Appeals

Appeals Filed
Year Filed PRer Pansl
1996 6,183 1,546
ri:aeat Chaungse
aver 1981 +161% +162%
1998 6,116 1,829
1994 8,750 1,438
1993 5,705 1,426
1992 5,057 1,264
1981 4,677 1,169
1990 4,385 '1,099
1989 4,471 1,118
1888 4,135 1,034
1987 3,864 966
1986 A 2,844 961
1985 3,990 998
1984 : 3,904 . 97¢
1983 3,323 831
1982 2,699 675
1981 2,365 591

* Tha Eleventh Circuit has had 12 authorized judgeships since its
inception in October, 1981, which equals ¢ panels.

Sources: Appeale filed data from A0, Appeals Filed per Panel
caloulated hy iith circuit
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7.8, COURT QF APPEALS -~ ELEVENTH CIRCUIT
APPEALS TERMINATED ON THB KERIT8 AFTER ORAL HEARING
AS A PERCENTAGE OF TOTAL KERITH THERKINATIONS
For Years Ended December 31w

Appeals
Terminated After
Appeals Oral Argument as
TOTAL Merits Terminated After a ¥ of Total

Year Texpinations Oral. Argumont it

1996 3,083 | 953 30.9

1995 3,074 1,019 33.1

1984 2,987 1,065 35.7

1993 2,694 1,053 39.1

1992 2,586 988 38.2

1991 2,347 1,043 44.4

1990 2,183 985 45,8

1989 2,108 971 46.1

1988 2,077 950 45.7

1987 1,972 816 46.5

1986 2,248 1,104 49.1

1988 2,196 1,064 48.5

* The administrative office (A0) did not break down merits terminations
into after oral hearing and after gsubmission cateqaries on their
published tables until 1985. 0Oral hearing data for 1982 - 1984 has
been requested from the A0, but will not be available until after next
waek. However, there is no reason to believe it will be matarially
ditferent from the 1985 through 1991 pattern.

Source: Merits Termination and Oral Hearing data from the AQ,
parcentages calculationa by Eleventh Circuit.
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U.8. COURT OF APPEALE - ELEVENTH CIRCUIL?
APPEALS TERMINATED OM THN NERITE BY PUBLIGHRD QPINIONM
A8 A PHRCEMTAGE OF TOTAL MERITE TERMINATIONS
Por Years Ended Dacember 31«

Appeals
Parminated By
Appeals Published Opinion
TOTAL Merits Terminated B as a & of Total
Ierminationsg Enhliﬂhsn_gniﬁign Merits Terminations
1996 1,083 507 16.4
1995 3,071 472 15.4
1994 2,990 500 16.7
1993 2,692 489 18,2
1992 2,575 | 555 21.6
1991 2,339 659 28.2
1980 2,145 670 31.2
1989 2,114 674 a1.9

1988 2,069 650 33.3

* Data on appeals terminated on the merits hy published opinion for
1982 - 1987 has been requested fram the A0, but will not be available
until after next weak. _

€ The number of wuerits terminations may differ f£from the. number
published in Administrative Office (A0) statistical tables because the

data wvere complled from the 1ith Circnit database which contains
corracted data.

Source: Eleventh Circuit Data
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U.S. COURT OF APPEALS - JUQICIAL CASELOAO PROFILE

NATIONAL TOTALS YWELVE MONTH PER(OD ENDED SEPYEMBER 30
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NATIONAL YOTALS

U.S. COURT QF APPEALS ~ JUDICIAL CASELUAD PROFILE

TWELVE MONTH PERIOD ENDED SEPTEMAER 30
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Submitted by Former Chief Judge Gerald B. Tjoflat (11ith Cir.)

U.8. COURTS OF APPEALS
CRIMINAL APPEALS TERMINATED ON THE MERITS
AS A PERCENTAGE OF ALL MERITS TERMINATIONS
Por Years Ended Decaember 31

Criminal Appeals
Terminated on

Criminal Appeals the Merits as
Year TOTAL Merits Terminated a ¥ of Total
Circuit Terminations on the Merits Merits Terminations
1996 27,506 7,021 25.5
DC 698 122 17.5
FIRST 740 231 31.2
SECOND 1,859 438 23.6
THIRD 1,915 463 24.2
FOURTH 2,844 604 21.2
FIFTH 4,034 1,110 27.5
SIXTH 2,144 587 27.4
SEVENTH 1,651 3982 23.7
EIGHTH 2,031 458 22.6
NINTH 4,680 1,078 23.0
TENTH 1,827 33¢ 18.4
ELEVENTH 3,083 1,202 39.0
1995 27,152 7,357 27.1
DC 684 132 19.3
FIRST 790 250 31.6
SECOND 1,862 509 27.3
THIRD 2,020 457 22.6
FOURTH 2,924 602 20.6
FIFTH 3,933 1,073 27.3
SIXTH 2,154 682 31.7
SEVENTH 1,624 372 22.9
EIGHTH 2,136 445 20.8
NINTH 4,226 1,177 27.9
TENTH 1,725 371 21.5
ELEVENTH 3,074 1,287 41.9
1994 27,550 7,971 28.9
DC 783 169 21.6
FIRST 776 239 30.8
SECOND 1,923 556 28.9
THIRD 2,147 547 25.5
FOURTH 2,650 641 24.2
FIFTH 3,650 914 25.0
SIXTH 2,275 754 33.1
SEVENTH 1,803 476 26.4
EIGHTH 2,182 475 21.8
NINTH 4,654 1,477 31.7
TENTH 1,720 422 24.5
ELEVENTH 2,987 1,301 43.6

SOURCE: AO Data



Year
Circuit

1993

DC
FIRST
SECOND
THIRD
FOURTH
FIFTH
SIXTH
SEVENTH
EIGHTH
NINTH
TENTH
ELEVENTH

1992

DC
FIRST
SECOND
THIRD
FOURTH
FIFTH
SIXTH
SEVENTH
EIGHTH
NINTH
TENTH
ELEVENTH

Source:

U.S5. COURTS OF APPEALS

CRIMINAL APPEALS TERMINATED ON THE MERITS
A8 A PERCENTAGE OPF ALL MERITS TERMINATIONS

For Years Ended December 31

Criminal Appeals

TOTAL Merits Terminated
Terminations on_the Merits
25,948 7,816
810 178
790 231
1,791 569
1,845 427
2,358 589
3,373 941
2,363 761
1,718 394
1,983 460
4,590 1,630
1,633 454
2,694 1,182
24,466 7,049
761 165
800 234
1,503 430
1,759 405
2,113 526
3,144 817
2,160 641
1,667 334
2,034 453
4,392 1,495
1,547 412
2,586 1,137
AO Data

Criminal Appeals
Terminated on

the Merits as

a ¥ of Total
Merits Terminations

30.1

22.0
29.2
31.8
23.1
25.0
27.9
32.2
22.9
23.2
35.5
27.8
43.9

28.8

21.7
29.2
28.6
23.0
24.9
26.0
29.7
20.0
22.3
34.0
26.6
44.0



Case Participations in the U.S. Courts of Appeals

on Cases Submitted on Briefs or Orally Argued

During the Twelve-Month Period Ended September 30, 1991 Through 1996 *

Total
Case Resident Active Resident Senior Visiting
Participations Clrcuit Judges Clreuit Ju Judges
Circuit and Year Number Number | Percent | Number t | Number | Peccent
Totat
1990, 70,017 57,053 8L.5 8,098 116 4,866 6.9
1992, ...l ANz 57,178 79.7 9,404 13.1 5,193 712
1993, i, 78,029 63,442 81.3 9.463 12.1 5,124 6.6
1994, ...l 82,613 65,940 79.8 10,477 12.7 6,196 1.5
1995, .o 84,335 66,059 78.3 12,185 14.4 6,091 7.2
1996, ...l 83,308 66,609 80.0 11,370 13.6 5,329 6.4
District of Columbia
1991, ... 2,109 2,097 99.4 7 0.3 S 0.2
1992 ...l 2,205 2,180 98.9 0 0.0 25 1.1
1993, 2,464 2,461 99.9 0 0.0 3 0.1
1994, ... 2,333 2,279 97.7 4 0.2 50 2.1
1995, 2,156 2,154 99.9 0 0.0 2 0.1
1996, ......cail. 2,117 2,112 99.8 4 0.2 { 0.0
First Circuit
1991.....vine 2,211 1,680 76.0 325 14.7 206 93
1992, 2,304 1.416 61.5 588 25.5 300 13.0
1993, 2,504 1,957 78.2 319 12.7 228 9.1
1994, ...l 2,250 1,858 82.6 296 13.2 96 43
1995 ... 2,351 1,843 78.4 378 16.1 130 5.5
1996, ... 2,323 1,898 81.7 309 133 116 5.0
Second Circuit
199t 4,824 3,605 74.7 839 17.4 38Q 7.9
1992.................. 4,516 33717 74.8 804 17.8 335 1.4
1993, 5,120 3,378 66.0 1,114 21.8 628 2.3
1994 ... 5,840 3,393 58.1 1,676 28.7 77 13.2
1995, i, 5,672 4,062 71.6 1,297 22.9 13 55
1996......ocoennin. 5,512 3,880 70.4 1,277 232 355 6.4
Third Circuit
1991 4,843 3,713 76.7 745 154 385 7.9
1992, .....ooin . 5,075 3,801 74.9 819 16.1 455 9.0
1993, 5,497 4,416 80.3 693 12.6 388 7.1
1994.................. 6,544 5,522 84 4 460 7.0 562 8.6
1995l 6,132 5,499 89.7 390 6.4 243 4.0
1996.. ...l 6,074 5,146 84.7 499 8.2 429 7.1
Fourth Circuit
1991 ..., 6,431 5,206 81.0 592 9.2 633 9.8
1992 ..o, 6,498 5,284 81.3 638 9.8 576 8.9
1993, ... 6,835 5,401 79.0 999 14.6 435 6.4
1994.................. 7,71 6,096 79.1 1,140 14.8 475 6.2
1995 ...l 9,236 7,449 80.7 1,490 16.1 297 3.2
1996.. . ............... 8,849 7.458 84.3 1,164 13.2 227 2.6
Fifth Circuit
1991 .................. 8,175 7,310 89.4 782 9.6 83 1.0
1992, 9,231 8,129 88.1 813 8.8 289 3.1
1993 10,130 9,085 89.7 784 7.7 261 2.6
1994, 11,032 9,961 %0.3 603 5.5 468 4.2
1995, 11,667 10,657 91.3 686 5.9 324 2.8
1996........o.oenll. 12,322 11,489 93.2 640 52 193 1.6

28




Case Participations in the U.S8. Courts of Appeals
on Cases Submitted on Briefs or Orally Argued
During the Twelve-Month Period Ended September 30, 1991 Through 1996 *

Total
Case Rezident Active Resident Senior Visiting
Participations Clrcuit Judges Cireuit Judges Judges
Circuit and Year Number Number | Percent | Number | Perceat | Number | Percent
Sixth Circuit
1991, 7,646 5,358 70.1 1,212 15.9 1,076 4.1
1992, 6,500 4,573 70.4 1,035 15.9 892 13.7
1993 6,950 5,094 73.3 1,088 15.7 768 11.1
1994, ... 7,053 5,351 75.9 866 12.3 836 1.9
1995, 6,794 4,573 67.3 1,125 16.6 1,096 16.1
1996........ ...l 6,330 3,829 60.5 1,437 22.7 1,064 16.8
Seventh Circuit
1991 4,241 3,884 91.6 245 5.8 112 26
1992l 4,805 3,996 832 525 10.9 284 5.9
1993 ... 4,989 4,115 82.5 447 9.0 427 8.6
1994, ............... 5,792 4,953 85.5 374 6.5 465 8.0
1995 i, 5,125 3,728 .7 946 8.5 451 8.8
1996, .. ..o, 4,896 3,954 80.8 877 17.9 65 1.3
Eigth Circuit
1998 5,779 4,267 73.8 1,015 17.6 497 8.6
1992 5,984 4,656 7.8 928 15.5 400 6.7
1993l 6,262 5,236 83.6 703 1.2 323 5.2
1994, ................. 6,543 5,232 80.0 969 14.8 342 5.2
1995 . i 6,387 5.172 81.0 789 12.4 426 6.7
1996, 6,359 4,843 6.2 83S 13.1 681 10.7
Nianth Circuit
199 11,148 9,637 84.2 1,282 11.2 529 4.6
1992, i 12,504 10,545 84.3 1,435 11.5 524 4.2
1993, ... 14,232 12,131 85.2 1,481 10.4 620 4.4
1994.....coiiininn. 14,113 11,342 80.4 1,911 13.5 860 6.1
1995 ..., 13,391 9,828 73.4 2,534 18.9 1,029 1.7
1996, i 13,794 10,238 74.2 2,368 172 1,188 8.6
Tenth Circuit
1991l 5,125 4,293 83.8 402 7.8 430 8.4
1992, 4,876 3,724 76.4 519 10.6 633 13.0
1993, ...l 4,700 3,443 73.3 633 13.5 624 133
1994................... 4,971 3,332 67.0 940 18.9 699 141
1995 . s 5,570 3.591 64.5 1,360 24 .4 619 11.1
1996l 5,541 3,868 69.8 1,208 21.8 465 8.4
Eleventh Circuit
1991 7.185 6,003 83.5 652 9.1 530 7.4
1992...iiinnn, 1.277 5,497 75:5 1,300 17.9 480 6.6
1993 . 8,346 6,725 80.6 1,202 14.4 419 5.0
1994, ..o 8,431 6,621 78.5 1.238 14.7 ST2 6.8
1995, v, 9,854 7.503 76.1 1,190 12.1 1,161 11.8
1996................. 9,191 7.894 85.9 752 8.2 545 59

* A casc participation by an individual judge is defined as an appeal in which the judgs hears oral argument or
where the appeal is submitted on briefs. Thus, where a singlc appeal is heard before a panci of three judges,
the number of participations would be three. This table does not include data for the U.S. Court of Appeals
for the Federal Circuit.
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